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HYPOTHETICAL

(Page references are to “Estate and Income Tax Planning For Retirement Plans and IRAs” by Gair B. Petrie)
Larry and Cheryl have been married 40 years and their assets are community property as follows:
$3.5 million rollover IRA (Larry is the account holder)

$2.5 million brokerage account

$1 million home and vacation home.

They have two children:

Suzie -
A successful small business owner who is happily married with two healthy children.

Jeff -
Severely handicapped, living in a group home, no children.

PLANNING

1. Lifetime Planning Considerations

· Roth conversion – pp. 30-33
· RMDs – pp. 3-4
· Charitable rollover – pp. 48-49
2. Planning for Larry’s death before Cheryl:

· Outright to Cheryl: -- p. 36
· Transfer of exemption (DSUE)
· No GSTT planning

· Growth is not sheltered

· No transfer of unused Washington State Exemption

· Makes IRA easy – Cheryl rolls IRA over

· CST for Cheryl Key Methods:

· Disclaimer Trust
· Flexible

· No SPOA

· One lung trust (with SPOA)

· Formula CST (with SPOA)

· Specific Will provisions: -- p. 37
· Non-pro rata allocation funding power – App. H; p. 87, ¶2
· Desire that, in new pro rata, retirement benefits be allocated to Cheryl – App. H; p. 87, ¶2
· Firewall language for CST:  – App. H; p. 87, ¶3
· In case retirement benefits are allocated to trust

· Not a “conduit” trust

· No non-individual beneficiaries and no one older than Cheryl

· Beneficiary Designation

· Cheryl as primary beneficiary – App. A-2, p. 76
· CST (or estate) as disclaimer beneficiary – App. A-2, p. 76
· Contingent beneficiaries

· See below

3. Planning for death of Cheryl before Larry: -- App. G, p. 86
· Same analysis as outright v. CST as above

· If CST approach:

· Cheryl’s Will needs to leave her community property share of Larry’s IRA to Larry, but, if he disclaims, to CST

· Cheryl’s Will also needs strong non-pro rata allocation and funding language. – App. H, p. 87, ¶2
4. Implementing plan if Larry dies before Cheryl: -- pp. 34-37
· Fractional disclaimer

· Taking RMD before disclaimer – p. 35
· Disclaim Larry’s 50% interest in IRA

· Should you provide disclaimer to IRA custodian?

· Funding memorandum

· Allocate IRA to Cheryl

· Allocate brokerage account and homes to CST (note, Cheryl will not have the home sale income tax exclusion available for a later sale)

· How to accomplish rollover? – pp. 38-39
· Cheryl sets up personal taxable account and a rollover IRA account.

· Cheryl applies for distribution of Larry’s IRA

· First to personal account

· Then to rollover IRA in Cheryl’s name.

· She needs to name new beneficiaries

· Issue:  What if Cheryl dies before rollover? – p. 7
· Special Rule → If Larry died before his RBD and Cheryl dies before December 31 of year Larry would have reached 70½:
· Cheryl’s beneficiaries become the RMD beneficiaries – Who are they? – p. 7
· IRA custodial account controls -- Larry’s contingent beneficiaries or Cheryl’s designation with custodian

· If special rule does not apply and Cheryl dies before rollover:  RMDs over Cheryl’s remaining unrecalculated life expectancy. – p. 7
5. Implementing plan if Cheryl does before Larry:

· Fractional disclaimer by Larry

· Cheryl’s 50% of his IRA

· Funding memorandum

· IRA to Larry

· Other assets to CST

· Larry should redo beneficiary designation
· What if the benefit was a Retirement Plan (not an IRA)? – p. 60
6. Planning for death of second spouse:

· Suzie
· Outright or trust?
· GSTT planning

· Creditor protection

· Trusts

· Inherited IRAs – p. 68
· Disclaimer planning:

· Consider giving Suzie ability to disclaim to trusts for her children. – p. 35
· Jeff
· Special Needs Trust

· How much (or what portion) of Cheryl and Larry’s assets?
7. Beneficiary Designation (second death):

· Fractional as between recipients: -- p. 11
· Trusts for each child – p. 18
· Outright to Suzie, trust for Jeff

· Cover contingencies:

· If Suzie predeceases Larry and Cheryl

· If Jeff predeceases Larry and Cheryl

8. Will Provisions (second death):
· Trust for Suzie:
· Conduit trust – pp. 15-16
· How does it work?

· Advantages

· Trusts for Suzie’s children:
· Suzie could disclaim IRA to these trusts if beneficiary designation permits
· Or, if Suzie predeceases

· Likely best to structure as conduit trusts

· Trust for Jeff:
· Cannot be conduit trust – disqualifies him for assistance
· Look at “outright remainder” (e.g., Jeff for life then outright to Suzie, or if she is not then living, outright to her children). – p. 16
· Firewall – no non-individual beneficiary and no individual older than oldest of Jeff and Suzie. – p. 85
9. How would planning differ with Revocable Living Trust?  -- p. 19
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