DISCRETIONARY DISTRIBUTIONS:
DRAFTING AND IMPLEMENTATION

SCENARIOS

I. Scenario 1:

a. A beneficiary has requested that the trust company distribute $85,000 to him so he can purchase a Porsche.

b. Should we make the distribution?

II. Scenario 2

a. Your Trust Company serves as trustee of a trust.

b. Grandmother set up trust during her lifetime.

c. Trust established for granddaughter’s benefit.

d. Grandmother dies.

e. Granddaughter is nine years old when grandmother dies.

f. Six months after grandmother’s demise, granddaughter’s father requests the trust to pay for her private school tuition.

g. Should you permit the distribution?

h. Value:  $60,000

i. Request: $12,000

j. Trust:  “In its discretion, the Trustee may distribute income and principal to or for the benefit of my granddaughter for her health, maintenance, education and support.”

III. Scenario 3

a. Mother’s will established trust for her son.

b. Son is 56 when mother dies.

c. All of mother’s assets valued at $2 million after payment of estate taxes pass into trust for her son.

d. Trust provides:  “Trustee may in its sole and absolute discretion distribute the income and principal to my son for his health, education, maintenance and support to sustain him in the standard of living he was accustomed to at the time of my death considering all of his other means of support.”

e. During mother’s lifetime, she did not provide her son any support.  He has worked and has supported himself and his family by being gainfully employed.

IV. Scenario 4

a. H marries Wife 1.

b. H and Wife 1 have daughter born in 1940.

c. H and Wife 1 divorce in 1955.

d. H remarries in 1960 when he is 50. Wife 2 is the same age.

e. Wife 2 has children from a prior marriage.

f. H and Wife 2’s marriage last until H’s death in 1990, 30 year marriage.

g. H dies leaving:

i. His unified credit outright to his daughter.

ii. Balance of his assets valued at $20,000,000 pass into QTIP Trust.  All income must be paid monthly to Wife 2.

iii. Trust:  The Trustee in its discretion may distribute the principal of the trust to my wife for her health, education, maintenance and support.  The Trustee may, but need not, consider my wife’s other resources before making a principal distribution.”

iv. On Wife’s death, trust pass to H’s issue.

h. Between 1990 and 2003, Wife 2 lives solely off the income generated by the trust.

i. In 2004, estimated income $1.2 million from $30 million portfolio.

j. Income has steadily decreased over the last fourteen years as interest rates have decreased.

k. Wife 2 states she has had to cut back and has declined dinner invitations because the income is insufficient.

l. Wife 2 seeks a principal distribution of $2.7 million in order to bring the total distribution up to $3.9 million.

