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In administering discretionary trusts, trustees must determine whether and when to distribute trust assets to a beneficiary.  In exercising their discretion, trustees are to be guided by the grantor’s intentions in granting the discretionary power.  Generally, the grantor’s intentions are to be gleaned from the will or trust agreement.  Unfortunately, most wills and trusts provide limited insight into the grantor’s intentions, leaving trustees with little guidance in making discretionary distributions. Often trustees must determine the grantor’s intent solely based on the following four words:  “health, education, maintenance and support.”  This outline addresses issues that trustees face with respect to discretionary distributions.

ARTICLE 1

DISCRETIONARY TRUSTS DEFINED
Trustees make numerous discretionary decisions during the administration of a trust.  For example, trustees determine which assets to buy, hold and sell; how to allocate receipts and expenses between income and principal; and how to maintain real property.  While these matters require the trustees to exercise their discretion, they are not the focus of this outline.  This outline addresses issues arising when a trust agreement permits a trustee to distribute income and principal to a beneficiary in the trustee’s discretion.  A trust granting a trustee the power to determine when and if income and/or principal should be distributed to a beneficiary is hereinafter referred to as a “Discretionary Trust.”  The individual to whom the distribution can be made is referred to as the “current beneficiary” to distinguish him or her from a remainder beneficiary.  A trust which mandates distribution of trust income and does not permit principal invasions is not a Discretionary Trust for purposes of this outline, even though the trustee will make numerous discretionary decisions which will impact the current beneficiary and the remaindermen. 

ARTICLE 2

DISCOVERING GRANTOR’S INTENT

In exercising its discretion, the trustee is to be guided by the grantor/testator/testatrix’s (hereinafter referred to as the “grantor” for ease of reference) intentions.  It is axiomatic that the grantor’s intent controls.  In construing a will, the testator’s intent is controlling and all admissible evidence relating to the intent should be heard.  The intent must be ascertained from the entire instrument and not from isolated parts of it.  The grantor’s intent trumps provisions of common and statutory law in nearly all cases, except when there is a prevailing public policy.  

Searching for the grantor’s intent is often a fruitless exercise.  The Oregon Supreme Court noted: 

The difficulty in many if not in most of these [abuse of discretion] cases is finding the purpose of the settlor with sufficient definiteness to be helpful… The settlor’s specific design in framing a discretionary trust is normally unexpressed or vaguely outlined.
  

In a Columbia Law Review article titled “Problems of Discretion in Discretionary Trusts,” Professor Edward Halbach, Jr. noted:

 Too frequently trust instruments provide no guidance as to the purpose and scope of the power.  Although determining and assisting in the formulation of the donor’s intentions is a primary counseling function, it is apparently one of the most neglected aspects of estate planning.  A poorly defined discretionary power often results.
 

The initial search for the grantor’s intent begins with an examination of the discretionary invasion provision itself.  This paper examines how courts have viewed the various words used in discretionary invasion provisions.  We conclude that the words “health, education, maintenance and support” provide limited insight into the grantor’s intent resulting in the inability to effectuate the grantor’s intent.  This paper also addresses whether the trustee must consider the beneficiary’s other resources before making a distribution if the instrument does not address the issue.

Once the discretionary invasion provision itself has been examined, the case law directs us to review the entire governing instrument. Once we look beyond the discretionary invasion provision itself, however, we discover that the governing instrument often provides conflicting messages of the grantor’s intent.  If the income beneficiary is the only beneficiary of the governing instrument, then apparently the beneficiary is the primary object of the grantor’s bounty.  But establishing the beneficiary’s priority does not mean that the discretionary invasion power is to be liberally construed.  A grantor may have directed substantial assets outright to her child in other provisions of the governing instrument but wish to set aside a certain amount in trust for her with the intention of establishing an emergency fund.  The grantor could have established the trust to provide limited benefits for the primary or even sole object of her bounty.  Other devises to the trust beneficiary in the governing instrument or the absence of other devises provide little clear insight into the grantor’s intentions as to the discretionary provision in the trust.  Only a clear expression of intent provides real insight into the discretionary invasion power.  As aptly stated by Benjamin Pruett: “[t]o the extent that the settlor’s intent is expressed in the trust, it is much easier for the trustee to carry out that intent.”

ARTICLE 3

GENERAL FIDUCIARY DUTIES GOVERNING TRUSTEES

A. Trustee Must Act
In discretionary trusts, the trustee must consider whether or not to exercise its discretion.  It must make a determination as to whether a distribution is or is not to be made.  The trustee can decide not to make a distribution, but it cannot fail to deliberate.  The trustee cannot remain passive. A trustee breaches its duty to the beneficiary if it refuses to make a determination.

B.  Trustee Must Be Informed
The trustee must be reasonably informed when making its decision.
  What information the trustee must possess before making its decision depends on the terms of the trust and the particular circumstances surrounding the discretionary decision.  Without doubt, the trustee should be intimately familiar with the terms of the governing instrument. In addition, the trustee should know the specifics of the invasion request, including whether an invasion for the same or similar request has been granted or denied in the past by the grantor or by the trustee or former trustee.  Article 6 of this paper addresses whether the trustee must inquire into the beneficiary’s other means of support before exercising its discretion.  

C.  Trustee Must Act Impartially
In making its determination, “a trustee must act honestly and in a state of mind contemplated by the settlor.”
 When acting, the trustee must act impartially among the various beneficiaries.
  The trustee must act in good faith and with proper motives.

D. Trustee Must Properly Interpret the Trust
In addition to acting in the proper frame of mind, the trustee must properly interpret the trust agreement when making its decision.
 Even if the trustee acts in good faith, its decision may be reversed if it improperly interprets the trust agreement.

A court will not interfere with a trustee’s discretion provided the trustee acted:

(i)  with sufficient information;

(ii) in the proper frame of mind with due regard to the interests of all beneficiaries; and 

(iii) properly interpreted the trust agreement.
  

ARTICLE 4

COURT INTERVENTION

A court will intervene only to prevent misinterpretation or abuse of discretion by the trustee.
  

The Restatement §50 provides:

Sec. 50.  Enforcement and Construction of Discretionary Interests

(1) A discretionary power conferred upon the trustee to determine the benefits of a trust beneficiary is subject to judicial control only to prevent misinterpretation or abuse of the discretion by the trustee.

(2) The benefits to which a beneficiary of a discretionary interest is entitled, and what may constitute an abuse of discretion by the trustee, depend on the terms of the discretion, including the proper construction of any accompanying standards, and on the settlor’s purposes in granting the discretionary power and in creating the trust.

Comment (b) to Section 50 of the Restatement notes:

A court will not interfere with a trustee’s exercise of a discretionary power when that exercise is reasonable and not based on an improper interpretation of the terms of the trust. Thus, judicial intervention is not warranted merely because the court would have differently exercised the discretion. On the other hand, a court will not permit abuse of discretion by the trustee…. Court intervention may be obtained to rectify abuses resulting from bad faith or improper motive, and to correct errors resulting from mistakes of interpretation.  Absent language of extended (e.g. “absolute” or “uncontrolled”) discretion…, a court will also intervene if it finds the payments made, or not made, to be unreasonable as a means of carrying out the trust provisions….

Professor Halbach notes:

It is elementary that a court will not interfere with a trustee’s exercise of discretion when that exercise is reasonable.  Thus, even in cases in which such words as “absolute” and “uncontrolled” do not appear, it is settled that judicial intervention is not warranted merely because the court would have differently exercised the discretion to pay out principal or income.  In fact, it is reversible error for a court to “improve upon” the reasonable decision of a trustee authorized to distribute amounts he deems necessary and proper for a beneficiary’s support and maintenance.  It is equally clear, of course, that a court will not permit the trustee to abuse his discretion.  What constitutes an abuse depends on the scope of the discretion conferred and the standards, if any, to be applied by the trustee in its exercise.  When there are no words such as “absolute” or “uncontrolled” enlarging the trustee’s discretion, a court will intervene if the facts show the payments are an unreasonable means of carrying out the terms of the trust as construed by the court.
  

Often to prevent the trustee from being second-guessed, the trust will provide that the trustee’s decision is “absolute,” “unlimited,” or “sole and uncontrolled.”  These words grant the trustee greater, but not unlimited, latitude in exercising discretionary judgments.  According to the Restatement, “[i]t is contrary to sound policy, and a contradiction in terms, to permit the settlor to relieve a ‘trustee’ of all accountability.”
  The words “absolute” and “unlimited” cannot be read literally.
 The following example is given in the Restatement:

Following S’s death his previously revocable trust has been administered for nearly a decade by T Bank, which is directed to pay income to S’s widow, W, and also empowered to pay her “such additional amounts from the principal of the trust as the Trustee, in its sole and uncontrolled discretion, believes appropriate for W’s comfortable support and care,” with the remainder upon W’s death to pass to S’s then living issue.  In response to requests by W, T Bank has begun to pay substantially increased amounts to her to enable her to accumulate funds from which she may aid C (her child by a prior marriage) in his plans to obtain control and expand the activities of X Co., of which C has been an officer and shareholder for a number of years.  S’s children petition the court to instruct T Bank that principal distributions for that purpose are improper and that it must recover amounts previously paid to W for that purpose. Nothing in relevant circumstances or in other terms of the trust indicates a broader purpose for the invasion power than the support-related …language quoted above.  The court will issue the order requested by the remainder beneficiaries. Despite S’s grant of extensive discretion, and without a finding of bad faith, T’s judgment is not exercised in an appropriate state of mind, that is, for a purpose falling within the quoted standard.

According to the Restatement, the court would intervene in this example even though the trustee’s discretion is absolute and even without a showing of bad faith.  The trustee’s discretion is not in accordance with the intended purpose of the trust.

According to the Restatement, “extended discretion serves to discourage challenges by remainder beneficiaries to the generosity of trustees….  On the other hand, it may also make it difficult for a discretionary beneficiary to obtain judicial intervention when a trustee’s judgments are highly conservative with regard to matters that fall within the settlor’s authorized purposes.”

Uniform Trust Code §814 (a) provides: 

Notwithstanding the breadth of discretion granted to a trustee in the terms of the trust, including the use of terms as “absolute”, “sole”, or “uncontrolled”, the trustee shall exercise a discretionary power in good faith and in accordance with the terms and purposes of the trust and the interests of the beneficiaries.

The comments to this Uniform Trust Code section provide:

Despite the breadth of discretion purportedly granted by the wording of a trust, no grant of discretion to a trustee, whether with respect to management or distribution, is ever absolute. A grant of discretion establishes a range within which the trustee may act. The greater the grant of discretion, the broader the range. Pursuant to subsection (a), a trustee’s exercise of discretion must be in good faith.

Professor Halbach notes:

It thus appears that a court is likely to require reasonable exercise of an “absolute” discretion, even though it may be necessary to resort to the now customary state-of-mind terminology to justify its result under a local statue or under the general formulation of the common law rule relating to judicial control of such powers.  The difference between simple and extended discretion probably is one of degree, not kind.  If any other practical consequence flows from extended discretion, it may be that, while the immediate beneficiary can still compel payments that can reasonably be expected to fulfill any prescribed standard or apparent purpose of the trust, the remaindermen will not be heard to complain even if the payments are “unreasonably” generous, so long as the basic purpose of the discretion has not been violated.
 

Halbach notes that draftsmen often insert extended discretion language in the trust to encourage the trustee to be more generous in making distributions.  Because extended discretions are now in common use, however, their insertion may not work as well as intended.  It is wiser to include an expression of intent in the trust rather than rely on a few now common place words to express that intent.
ARTICLE 5

FREQUENTLY USED TERMS

The words contained in the discretionary invasion provision often provide the best, and in many cases the only, indication of the grantor’s intent.  Words are to be construed in accordance with their normal usage.  A court’s examination often begins with a reference to a dictionary. However, “[p]resumed meanings yield to findings of actual contrary intention and also may be affected by context and the more general purpose(s) of the trust and the estate plan of which it is a part.”
  Few words have meaning outside a frame of reference.  This principle is especially true with regards to frequently used terms contained in trusts.  Even the phrase “emergency medical treatment” will have different meanings for different people. Some may believe the phrase is solely limited to life threatening injuries.  Others may consider that the phrase means fairly routine medical care when the doctor’s office is closed.  The grantor’s frame of reference becomes particularly crucial when the words “health, education, maintenance and support” appear in a governing instrument.

A. Internal Revenue Code Section 2041(b)(1)(A) and Treas. Reg. Section 20.2041-1
Internal Revenue Code Section 2041(b)(1)(A) provides:

A power to consume, invade, or appropriate property for the benefit of the decedent which is limited by an ascertainable standard relating to the health, education, support, or maintenance of the decedent shall not be deemed a general power of appointment.

Treasury Regulation Section 20.2041-1I(2) provides:

(2) Powers limited by an ascertainable standard. A power to consume, invade, or appropriate income or corpus, or both, for the benefit of the decedent which is limited by an ascertainable standard relating to the health, education, support, or maintenance of the decedent is, by reason, of section 2041(b)(1)(A), not a general power of appointment.  A power is limited by such a standard if the extent of the holder’s duty to exercise and not to exercise the power is reasonably measurable in terms of his needs for health, education, or support (or any combination of them).  As used in this subparagraph, the words “support” and “maintenance” are synonymous and their meaning is not limited to the bare necessities of life.  A power to use property for the comfort, welfare, or happiness of the holder of the power is not limited by the requisite standard.  Examples of powers which are limited by the requisite standard are powers exercisable for the holder’s “support,” “support in reasonable comfort,” “maintenance in health and reasonable comfort,” “support in his accustomed manner of living,” “education, including college and professional education,” “health,” and “medical, dental, hospital, and nursing expenses and expenses of invalidism.”  In determining whether a power is limited by an ascertainable standard, it is immaterial whether the beneficiary is required to exhaust his other income before the power can be exercise.

Because the Code and these Regulations provide that the terms “health, education, maintenance and support” establish an ascertainable standard, these words have become common place terms in many trusts and probably explains their overuse.

The Regulations provide that a power is limited if the words “health, education, support and maintenance” appear in connection with the granted discretionary power.   The choice of the word “limited” in the Regulation should be viewed in context.  As will be examined, the phrase “health, education, maintenance and support” is more limited than words such as “welfare” and “happiness.”  However, the terms “health, education, maintenance and support” can provide a beneficiary a lavish lifestyle in the appropriate context.  While these four words limit the trustee from distributing assets simply to please the beneficiary’s pure pleasure, they do not limit distributions to a bare necessity or anything close thereto.  What these four words mean depends on the grantor’s frame of reference.

It’s unclear whether the Code and the Regulations should define the terms used in the governing instrument.  Can it be assumed that the grantor viewed “health, education, maintenance and support” in the same manner as the Treasury, when the grantor has never read the Regulations?  Do these four words take on a different meaning if an ascertainable standard was not necessary for tax reasons?  For example, if a corporate trustee serves as the sole trustee and cannot be removed by the beneficiary, should Treasury’s classification govern the meaning of the words?  

Generally, state laws and courts construe words in a trust, while federal tax laws and regulations merely impose tax on certain transfers based on the chosen words.  However, if the words are chosen to avoid the imposition of federal transfer tax, arguably, the Treasury Regulations may serve to define the chosen words.  

Given the frequent use of the phrase “health, education, maintenance and support,” an examination of the terms is in order.

B.  Health
When asked, most trust officers and estate planners will respond that the term “health” covers the beneficiary’s medical care.  Treasury Regulation Section 20.2041-1 does not define the term at all but does provide that the word “health” and the phrase “medical, dental, hospital and nursing expenses and expenses of invalidism” create ascertainable standards. The Restatement provides:

Similarly, without more, references to “health,” “medical care,” and the like in the terms of a discretionary power may be useful to inform beneficiary expectations or guide an inexperienced trustee, but presumptively they provide merely for health and medical benefit like those normally implied by a support standard.  Thus, if the intention is to assure the beneficiary some special form of education, or expensive home care when not cost efficient, further elaboration would be helpful.  Even a grant of extended discretion is likely to make it more difficult, if the trustee does not act generously, for a beneficiary to compel a trustee to follow a particular course of action.

Because the term “support” generally encompasses providing for the beneficiary’s health and because the term “health” rarely appears without being accompanied by the word “support,” the Restatement cites no cases solely defining the term “health.”  Does the term “health” include:

1. Emergency medical treatment?

2. Psychiatric treatment?

3. Psychological treatment?

4. Routine health care examinations?

5. Dental care?

6. Eye care?

7. Eye glasses, contact lenses?

8. Elective cosmetic surgery?

9. Cosmetic dental work?

10. Lasik surgery?

11. Health insurance?

12. Dental insurance?

13. Vision insurance?

14. Unconventional medical treatment?

15. Home-health care, such as round the clock nurses?

16. Gym memberships?

17. Golf club memberships?

18. A day at the spa?

19. Extended vacations to relieve tension and stress?

20. A certain type of automobile with more comfortable seats to relieve back pain?

The term “health” provides no insight into how broad or limited the term should be construed.  It is impossible to determine what level of distribution should be permitted without reference to the grantor’s frame of reference.  If the grantor was paying for the beneficiary’s health insurance, out of pocket medical expenses and elective cosmetic surgery, then arguably the grantor would want the same level continued after her demise.  If the grantor was opposed to elective surgery of all kinds, then this frame of reference would impact the proper interpretation of the word “health.”  The grantor’s frame of reference is rarely set forth in the governing document. Often, the discretionary beneficiary and the remaindermen will disagree as to the grantor’s frame of reference.  Both of them will assert that the grantor would “roll over in her grave” if she knew a certain expense were being paid or not paid out of the trust.  The use of the word “health,” without more, provides limited insight into the grantor’s intent.  The trustee is often forced to rely on conflicting memories from the beneficiaries or, in many cases, forced to make a decision without any guidance at all.  

More elaborative provisions provide greater insight into the grantor’s intent. For example, the following provisions serve as a better guide to trustees than simply the word “health:”

Example 1: 

The Trustee shall distribute principal to or for the benefit of any Beneficiary for such Beneficiary’s health needs, as provided below:

(a). The heath needs of any Beneficiary shall be met in full, regardless of financial need, provided that when requesting such principalthe Beneficiary can show that he or she (i) obtained what the Trustee considers to be adequate health insurance and such distribution covers only the cost of uncovered health expenses, or (ii) attempted to obtain health insurance and was determined to be uninsurable.

(b).  Health needs shall not include elective cosmetic surgery unless such surgery is recommended as a result of an injury, accident, illness, disease or other medical reason (such as, reconstructive surgery after cancer treatment).  

(c ).  Health needs shall include the costs incurred as the result of infertility and the costs of adoption, but only to the extent of fifty thousand dollars ($50,000) per Beneficiary during his or her lifetime.  Such dollar amount shall be adjusted, upward but not downward, for changes in the cost of living indices, as announced by the applicable governmental agency, beginning in the year after the year in which this Trust Agreement was executed.    

C.  Education

 
According to the Restatement, the “term ‘education,’ without elaboration, is ordinarily construed as extending to payment of living expenses as well as fees and other costs of attending an institution of higher education, or the beneficiary’s pursuit of a program of trade or technical training, and the like, as may be reasonably suitable to the individual and to the trust funds available for the purpose.”
  Treasury Regulation Section 20.2041-1 does not define the term “education” but does provide that the phrase “education, including college and professional education” is an ascertainable standard.  

The term “education” has been defined as follows in various cases:

1. Paying for the education of the beneficiary during his adult life was permitted when the testator was a scholarly man himself.  In the Matter of Estate of Wolfe.
 

2. On the other hand, the trustee was upheld in refusing payment for further education of a 42 year old beneficiary in Lanston v. Children’s Hospital.
 

3. “Education” included support in between college semesters in Estate of Egan.
 

4. On the other hand, payment for post graduate education is not usually authorized pursuant to an ‘education’ standard according to Southern Bank & Trust Co. v. Brown.

Does the term “education” include:

1. Grammar, secondary and high-school tuition, fees, activity fees?

2. Post-graduate school?

3. Medical school, law school, and other professional school expenses?

4. Support of the beneficiary during the school year?

5. Support of the beneficiary between semesters and between school years?

6. Extended post-graduate studies for the student who makes a career out of learning?

7. Technical school training?

8. Career training such as cooking school?

9. A year of college in Europe as part of a university program?

10. Traveling the world as part of studying world culture?

Similar to the use of the term “health,” the term “education” by itself provides limited insight into the nature and the degree of education intended by the grantor.  Again, the trustee is required to gather information on the grantor’s frame of reference.  Presumably a grantor educated at an Ivy League Institution with a post-graduate business, law or medical degree would want to provide a similar level of education to her children and more remote descendants.  On the other hand, the grantor who attended such an institution may be widely reported as noting that her education was a waste of her time.  She may have been entirely pleased with a state supported institution and made gifts to the same during her life.  Again, the trustee is required to gather information from individuals who have biased points of views.  Again, trustees must exercise their discretion based on conflicting memories by biased witnesses and in many cases must exercise their discretion in a total vacuum.  

More elaborative provisions provide greater insight. For example, the following provisions serve as a better guide to trustees than simply the word “education:”

Example 1:

The term “education” shall include, but not be limited to, attendance at elementary, junior high, secondary, vocational, college, graduate and/or professional schools, whether public or private.  The Trustees should do all things necessary to assure such beneficiary receives a reasonable education.   Educational expenditures shall include, but not limited to, expenditures for tuition, books, lodging, food and a reasonable allowance.  The failure of any such beneficiary to apply himself or herself to his or her studies, as evidenced by failure to attain passing grades, shall constitute sufficient cause for the refusal on the part of the Trustees to authorize further advancements from income or corpus on account of education.  It is my intention that this trust pay for the expenses associated with studying abroad for one year provided it is part of an established curriculum of the college or university or graduate school the beneficiary is attending.  This trust is not established to provide support for a beneficiary to attend school for his/her entire life.  Eventually, the beneficiary should choose a career and begin employment.

Example 2:

The Trustee shall distribute principal to or for the benefit of any Beneficiary for such Beneficiary’s education, which shall include the following:

(a).  All education expenses of such Beneficiary from Kindergarten through the 12th grade, including, but not limited to, tuition, books, supplies, activity fees, memberships in scholastic societies and clubs.  Such expenses shall not include the cost of room and board.

(b).  All undergraduate education expenses including (i) college or university, (ii) any non-degreed program at an institution that is recognized for training in a particular trade (for example, the Culinary Institute of America), and  (iii) continuing education courses taken at a college or university or at such non-degreed institution.  Such expenses shall be paid by the Trust until graduation or for a period of six (6) years, whichever is the shorter period. These expenses shall include tuition, room and board at the school or schools (or the same amount as board, if the Beneficiary elects to live off of the campus), books, supplies and memberships in academic and professional societies and similar expenses.   These expenses shall also include any additional living expenses incurred by the Beneficiary, including, but not limited to, expenses incurred when traveling to and from school, to the extent that the Trustee determines that, in his sole and absolute discretion, (i) such expenses are appropriate and reasonable; and (ii) it is in the best interest of the Beneficiary, the other Beneficiaries and the Trust to pay such expenses.   

(c ).  All education expenses at the graduate level until the first to occur of  (i) graduation from such graduate program, (ii) the expiration of the customary period for attaining a particular degree, or (iii) the expiration of twice the amount of time of the customary period for attaining a particular degree if the Beneficiary is enrolled on a part-time basis.  These expenses shall include tuition, room and board at the school or schools (or the same amount as board, if the Beneficiary elects to live off of the campus), books, supplies and memberships in academic and professional societies and similar expenses.  These expenses shall also include any additional living expenses incurred by the Beneficiary, including, but not limited to, expenses incurred when traveling to and from school, to the extent that the Trustee determines that, in his sole and absolute discretion, (i) such expenses are appropriate and reasonable; and (ii) it is in the best interest of the Beneficiary, the other Beneficiaries and the Trust to pay such expenses.


Example 3 (the following form from Fellows Jon J. Gallo and Anne K. Hilker can be found on the ACTEC website):

My Trustees, during any period in which any lawful grandchild of mine shall be enrolled as a matriculated student in a fully accredited four (4) year secular college or university program leading to a baccalaureate diploma and/or in a professional school or other graduate program leading to an advanced degree from a fully accredited graduate program, provided that no such college, university, graduate and/or professional school shall be affiliated with any religious group and/or organization, shall pay over or apply so much of the income and/or principal of this trust for tuition and any other related expenses (as hereinafter defined) of such college, university, graduate and/or professional school, for any such lawful grandchild of mine, provided that no such payment(s) shall be made to or for the benefit of a grandchild of mine who has not commenced such secular education, either undergraduate or graduate, by the date such grandchild of mine has attained the age of twenty-one (21) years.  As used herein, the term "related expenses" shall include, but not be limited to, books, laboratory materials, supplies, student fees and equipment, room and board if such grandchild of mine resides in a school dormitory, and reasonable rent and a food allowance if such grandchild of mine resides in non-institutional housing.  In no event shall the term "related expenses" be deemed to include any health needs, business needs, marital needs or other obligations of such grandchild of mine.  It is my intention that this trust fund be used solely for the aforesaid post-secondary school educational needs of my lawful grandchildren.  In accordance with the terms expressed herein, my Trustee may make any such payments as they, in their sole and absolute discretion, shall determine to be necessary and proper for my lawful grandchildren, based on the individual needs of such grandchildren, and not necessarily pro rata among my said grandchildren.  I further direct that my Trustees may make any such payments directly to any such grandchild of mine, or directly to the school or any person or entity providing the goods or services to said grandchild.
D. Support and Maintenance
Professor Halbach notes “[t]he most common standard accompanying discretionary powers is expressed in terms of support or maintenance, frequently adding some reference to health.”
 The terms “support and maintenance” comprise two of the four terms in the commonplace “health, education, maintenance and support” standard found in most trusts.  The Treasury Regulations provide the following comments: 

As used in this subparagraph, the words “support” and “maintenance” are synonymous and their meaning is not limited to the bare necessities of life… Examples of powers which are limited by the requisite standard are powers exercisable for the holder’s “support,” “support in reasonable comfort,” “maintenance in health and reasonable comfort,” “support in his accustomed manner of living”….

The terms “support” and “maintenance” are normally construed as synonyms
 and are not particularly broad standards relative to other words that sometimes appears in trusts.
  The Restatement provides:

Under the usual construction of a support standard … it would not be reasonable …, or even a result contemplated by the settlor…, for the trustee to provide only bare essentials for a beneficiary who had enjoyed a relatively comfortable lifestyle.  (This is so even though the discretionary power is couched in terms of amounts the trustee considers ‘necessary’ for the beneficiary’s support).  The standard ordinarily entitles a beneficiary to distributions sufficient for accustomed living expenses, extending to such items as regular mortgage payments, property taxes, suitable health insurance or care, existing programs of life and property insurance, and continuation of accustomed patters of vacation and of charitable and family giving.  Reasonable additional comforts or “luxuries” that are within the means of many individuals of like station in life, such as a special vacation of a type the beneficiary had never before taken, may be borderline as entitlements but would normally be within the permissible range of trustee’s judgment, even without benefit of a grant of extended discretion…

Without additional language suggesting a broader standard,…however, even with extended discretion, the terms “support” and “maintenance” do not normally encompass payments that are unrelated to support but merely contribute in other ways to a beneficiary’s contentment or happiness.  Thus, these terms do not authorize distributions to enlarge the beneficiary’s personal estate or to enable the making of extraordinary gifts.

The Restatement takes the position that the following distributions are generally encompassed in a support and maintenance standard:

1. Regular mortgage payments.

2. Property taxes.

3. Suitable health insurance or care.

4. Existing programs of life and property insurance.

5. Continuation of accustomed patterns of vacation.

6. Continuation of family gifting.

7. Continuation of charitable gifting.

Borderline cases are:

1. Reasonable additional comforts or luxuries.

2. Special vacations of a type the beneficiary had never taken before.

Not included in the standard, according to the Restatement, are:

1. Payments unrelated to support which merely contribute to the beneficiary’s contentment or happiness.

2. Distributions to enlarge the beneficiary’s personal estate.

3. Distributions to enable the beneficiary to make extraordinary gifts.

The Restatement gives the following illustration:

Following S’s death his previously revocable trust has been administered for nearly a decade by T Bank, which is directed to pay income to S’s widow, W, and also empowered to pay her “such additional amounts from the principal of the trust as the Trustee, in its sole and uncontrolled discretion, believes appropriate for W’s comfortable support and care,” with the remainder upon W’s death to pass to S’s then living issue.  In response to requests by W, T Bank has begun to pay substantially increased amounts to her to enable her to accumulate funds from which she may aid C (her child by a prior marriage) in his plans to obtain control and expand the activities of X Co., of which C has been an officer and shareholder for a number of years.  S’s children petition the court to instruct T Bank that principal distributions for that purpose are improper and that it must recover amounts previously paid to W for that purpose. Nothing in relevant circumstances or in other terms of the trust indicates a broader purpose for the invasion power than the support-related …language quoted above.  The court will issue the order requested by the remainder beneficiaries. Despite S’s grant of extensive discretion, and without a finding of bad faith, T’s judgment is not exercised in an appropriate state of mind, that is, for a purpose falling within the quoted standard.

According to this example, “support” does not extend to providing aid to the beneficiary’s adult child.  

A question that often arises when the “support” standard appears in the governing instrument is whether the trust should provide support for the beneficiary’s family, and if so, which members. Professor Scott asserts:

When the beneficiary of a support trust is married, the usual inference is that the beneficiary is entitled to enough to support not only the beneficiary, but also the beneficiary’s spouse and minor children.

Professor Halbach notes:

A discretionary power to pay over amounts needed for the support of a designated beneficiary is presumed to permit-in fact to require- payments not only for the support of such named beneficiary but also for the support of his immediate family and probably the reasonable education of his children.  The attitude of the courts is aptly summarized as follows:

The needs of a married man include… the needs of his family living with him and entitled to his support.  It would not be consistent with his welfare for his family to be in want and it is hardly probable that the testatrix [sic] intended to provide for his needs and let his wife and children go without.

However, this is a matter of construction. It is conceivable that a settlor did not intend to provide for the support of the beneficiary’s dependents, but without express language to that effect a court apparently would find such intent only in situations in which the beneficiary himself chose not to support dependents from whom he was separated- and even this view of the settlor’s intent would be unusual.  The general interpretation is that, following divorce and loss of child custody, the trustee is obligated to make payments for the support of the beneficiary’s children but not for the support of his ex-wife.

Numerous questions arise when the terms “support” and “maintenance” are used in the trust without a frame of reference.  For example, the following questions often arise:

1. Does “support” for the beneficiary’s descendants continue after the beneficiary’s child reaches majority?

2. Is the frame of reference, the standard of living the beneficiary was enjoying at the time of the grantor’s demise or the standard that the grantor was enjoying at the time of the grantor’s demise?  

3. If the trust substantially appreciates in value, can the trustee invade the trust to increase the beneficiary’s standard of living beyond that he or she was enjoying at the time of the grantor’s death?  Reversely, if the trust substantially decreases in value, can the trustee reduce distributions even if it results in decreasing the beneficiary’s standard of living?

These questions and many more arise when the trust fails to provide guidance.  

As illustrations, the following provisions provide additional guidance:

Example 1:  

I’m establishing this trust to provide for my son, whom I dearly love.  At the time that I sign this will, my son is gainfully employed. I believe that it is important that my son continue his employment for both fiscal reasons and the psychological benefits a job provides.  It is my intention that this trust supplement the income he receives from his employment.  It is not my intention for my son to rely upon this trust as his sole source of financial support until his retirement at an age that individuals generally receive social security, currently age 65.  It is my desire that this trust be primarily invested for growth rather than the production of income.  It is not my intention for the assets of this trust to be conserved for the benefit of remaindermen.  On the contrary, my primary purpose in creating this trust is to provide for my son.  The rights and interest of remaindermen are subordinate and incidental to the interests of my son in this trust. 

Example 2:

The Trustee shall distribute principal to or for the benefit of any Beneficiary for such Beneficiary’s housing needs, as provided below:

(a). Each Beneficiary who is an issue of any of the Settlor’s children shall receive an amount equal to fifty percent (50%) of the median price of a four bedroom residence located in ____ County, ________, as established by the ________ County Board of Realtors as of the date of such payment, or as close to the date of such payment as is reasonably possible, but not beyond such date of payment.

(b). Such payment shall be made only once in the Beneficiary’s lifetime and shall be paid on the date which is the date the Beneficiary is purchasing a house or on the date on which the Beneficiary attains the age of thirty (30) years, whichever occurs first.  If the Beneficiary is purchasing a house, such amount shall be paid at the house settlement, to be applied toward such purchase.
E. Comfort
The word “comfort” often accompanies a support standard.
  The following comment appears in the Restatement:

Whether modifying support (e.g. “comfortable support” or “support in reasonable comfort”) or as an additional standard (“support and comfort”), the normal construction is the same:  the language adds nothing to the usual meaning of accustomed support (supra) for a beneficiary whose lifestyle is already at least reasonable comfortable.  Such terms, however, would tend to elevate the appropriate standard for a beneficiary whose accustomed lifestyle has been more modest.  “Comfort,” in isolation, normally has like effect, impliedly referring to a comfortable level of support.  On the other hand, stronger language, such as “generous” support, may permit and encourage the trustee to allow, and may even require, some reasonable enhancement of the beneficiary’s lifestyle; but it falls short of a “happiness” standard (infra) in that the benefits still must normally be support-related.

According to Treasury Regulation Section 20.2041-1(c)(2), the term “comfort” is not an ascertainable standard while used alone.  However, the phrase “support in reasonable comfort” and “maintenance in health and reasonable comfort” are ascertainable standards.

“Comfort” has been defined as “something more than maintenance but something less than welfare.”
  

In Zumbro v. Zumbro,
 the court noted “comfort embraces a variety of things, it is not limited solely to the necessities of life but may include things which bring ease, contentment or enjoyment.”
  The court in Equitable Trust Co. v. Montgomery,
 interpreted the word “comfort” to permit payments to the beneficiary to allow the beneficiary to quit his job to experience comfort.  Comfort does not include the ability to make gifts, according to In re Estate of Howard.
  The term does not include the power to augment the beneficiary’s estate, according to Stoker v. Foster.

Similar to the words “health, education, maintenance and support,” what the grantor means when selecting the word “comfort” depends on the grantor’s frame of reference.  Without additional guidance in the governing instrument, the trustee is required to look for evidence outside the provisions of the governing instrument to determine what the grantor intended.  As illustrated before in this outline, extrinsic evidence is often conflicting and biased.  

F. Best Interests, Welfare and Happiness
Best Interests includes “not only the relief of poverty and distress, but may well comprehend whatever aids to the welfare and advancement, and enables them to establish themselves in life.”
  The term “best interests” has been interpreted to include paying off the beneficiary’s debts and to permit a down payment on a house, but did not include the power to distribute the entire corpus.
  

The term “welfare” has been considered as synonymous with the term “happiness.”
  

The term “happiness” is generally considered a much broader term than the term “support.”  The Reporter to the Restatement notes that “happiness” “suggests an intention that the trustee’s judgment be exercised generously and without relatively objective limitations.”
  The Court in Combs v. Carey’s Trustee,
permitted a trustee to enlarge a beneficiary’s estate by releasing debt to the trust in a trust which allowed distributions for the beneficiary’s happiness.  

A power to use property for the “welfare” or “happiness” of the holder is not a limited power according to Treas. Reg. §20.2041-1I(2).  However, the U.S. Tax Court held in Estate of Chancellor,
 that the term “welfare” under Mississippi law was an ascertainable standard and its inclusion in a credit shelter trust did not result in the wife being deemed to have a general power of appointment.

Professor Halbach notes:

Inclusion of the word “happiness” in a standard will expand the range of benefits a trustee may bestow upon a beneficiary.  It is obvious from normal usage that happiness is a broader term than support, and this is recognized in the cases.  For example, although payments serving principally to enlarge a beneficiary’s estate would not be permissible under a support standard, enlargement of the beneficiary’s estate by release of his debt to the trust, though constituting a major portion of the trust assets, was permitted when, as emphasized by the court, the beneficiary’s “comfort, welfare and happiness” were express purposes of the discretionary power…. Such commonly used expressions as “welfare,” “care,” and “comfort” might conceivably add something to the scope of a discretionary support power, but when a trust estate is large enough so that support would contemplate a station-in-life test without them, it seems improbable that such words would have the effect of increasing the rights of a beneficiary whose customary mode of life has been comfortable.
 

Halbach asserts that the term “welfare” may not broaden the scope of discretion beyond that of support when the trust is large enough to support a beneficiary in her accustomed manner of life.  Regardless of whether Halbach’s assertion is accurate, his point highlights how courts interpret trust language in a factual context.  Few of the words contained in a discretionary power have concrete meanings.  Rather, their meanings are to be determined in accordance with the context the grantor had in mind.

G. Necessary, Necessities, Needs and Emergency
Occasionally a trust will define the discretionary invasion powers with the words “necessary,” “necessities,” “needs” or “emergency.”  These words often modify the words “health, education, maintenance and support.”  In interpreting the  phrase “respective needs,” a Federal Circuit Court has held “the term ‘needs’ is not, of course, one the content of which can be defined precisely…. While obviously it must include the essentials of life, it has been construed in New Jersey to mean that which is reasonably necessary to maintain a beneficiary’s station in life.”
 The Reporter to Section 50 of the Restatement states: “[a] pair of New Hampshire cases treated references to such words as ‘needs,’ ‘necessities,’ and ‘necessary’ as the substantial equivalent of support in the beneficiary’s accustomed manner, rather than being limited to what is essential.”
  In Finch v. Wachovia Bank & Trust Company,
 the trust permitted the trustee to invade the trust for the surviving spouse to meet the “reasonable needs of Helen in her station in life – as to all of which the judgment of the Trustee shall be conclusive.”  The surviving spouse requested a sum of money to make gifts.  Wachovia as the sole trustee wrote a letter to the surviving spouse saying it did not believe its discretionary authority is broad enough to permit it to invade principal to enable her to make gifts.  The Court held that making gifts was within the broad terms and remanded to Wachovia to determine whether it should make a distribution, noting that the ultimate decision rested with Wachovia as trustee.  This decision is consistent with the Restatement’s position that the term “support” permits continuation of a family gifting program.  

Professor Halbach notes:

It is by no means certain that the use of such words as “necessary,” “necessities,” or “needs” will result in a more restrictive power than if a support standard is employed.  When only bare essentials are to be assured, the importance of being specific is apparent.  “Emergency” and like terms accompanying discretionary powers have been much more strictly construed, importing extreme need.  Since the meaning of such terms is not always clear, explanation or illustrations of what the settlor considers an emergency would be helpful.
 

H. Choice of Words
Regardless of the terms used in a discretionary standard, the trustee is required to determine what the grantor intended by use of the chosen word or phrase.  Justice Holmes noted that “(a) word is not a crystal, transparent and unchanged, it is the skin of a living thought and may vary greatly in color and context according to the circumstances in which it is used.”
 His observation rings especially true when applied to words chosen in a discretionary invasion standard.  The words “health,” “education,” “maintenance,” “support,” ‘comfort,” “best interests,” “welfare,” “happiness,” “necessities,” “needs,” and “emergency” do not have transparent and unchanging meanings but rather vary greatly depending on the circumstances in which they are used and by whom they are used.  In every instance the trustee is required to determine the grantor’s frame of reference.  

Halbach repeatedly stresses in his article the need for the governing instrument to provide guidance.  He states:

To assure appropriate use of a discretionary power to pay over income or principal, it is essential that the power be accompanied by a standard or some other indication of its purpose and nature.  The trustee will certainly be aided in exercising his judgment if the terms of the trust offer some guide for his actions, even if only by way of illustration or suggestion.  He should be informed of the purposes of the trust, the factors he is to consider, and something of the general frame of mind in which the settlor wishes him to act.  If a trustee must be reasonable in his decisions, in fairness he is entitled to know on what basis his reasonableness will be judged, although, as already pointed out, an express standard is not required to enable a court to impose a general standard of reasonableness.  Too frequently trust instruments provide no guidance as to the purpose and scope of the power.  Although determining and assisting in the formulation of the donor’s intentions is a primary counseling function, it is apparently one of the most neglected aspects of estate planning.  A poorly defined discretionary power often results.
 

Amazingly, Halbach recommended that documents elaborate on the intended purpose nearly fifty years ago. Unfortunately, many trusts now contain even less enlightening language than at the time of Halbach’s article.  Most trusts now simply provide that the trustee shall distribute trust principal in the trustee’s discretion for the beneficiary’s “health, education, maintenance and support.”  The overuse of these four commonplace words has probably occurred because drafters are concerned about the beneficiary being deemed to have a general power of appointment.  Drafters find comfort in using these words even when there are no tax reasons to include the ascertainable standard.  The need for documents to provide additional guidance beyond the use of four or less words is crucial to effectuating the grantor’s intent.   

ARTICLE 6

OTHER MEANS OF SUPPORT

In considering any discretionary distribution, the trustee faces the question whether it may, must or should not consider the beneficiary’s other means of support before making a distribution.  If the governing instrument clearly speaks to the issue, then the trustee is to be guided by the expressed guidance provided.  If the instrument is silent, the trustee must make the determination based on statutory and common law.  As will be illustrated, however, the common law does not provide clear guidance on the issue.

Scott and Ascher note:

Where the terms of the trust require the trustee to pay to or apply for the beneficiary so much as is necessary for maintenance or support, but fail to provide whether the trustee is to take into account the beneficiary’s other resources, it is unclear what the unusual inference ought to be.

Scott notes that many cases and the Restatement (Second) of Trusts have concluded that the grantor intended to support the beneficiary even if the beneficiary has other resources.
  The Restatement (Third), however, takes a contrary position.  It provides:

 It is important to ascertain whether a trustee, in determining the distributions to be made to a beneficiary under an objective standard (such as support standard), (i) is required to take account of the beneficiary’s other resources, (ii) is prohibited from doing so, or (iii) is to consider the other resources but has some discretion in the matter.  If the trust provisions do not address the question, the general rule of construction presumes the last of these. 

Specifically, with several qualifications (below), the presumption is that the trustee is to take the beneficiary’s other resources into account in determining whether and in what amount distributions are to be made, except insofar as, in the trustee’s discretionary judgment, the settlor’s intended treatment of the beneficiary or the purposes of the trust will in some respect be better accomplished by not doing so…. A grant of extended discretion…does not relieve the trustee of a duty to take into account, or of a duty to disregard, a beneficiary’s other resources, although the extended discretion is a factor to be considered in the process of interpretation (emphasis in text).

Bogert doesn’t reach any conclusion, stating in his treatise:

Numerous cases, based on a wide variety of evidence, can be found both in favor of and against, a consideration of the beneficiary’s other means of support, including state or local public assistance.
 

As in the case of a discretionary trusts to pay income, when the discretion applies to the distribution or use of trust principal there is a question whether in deciding whether the income of the trust is so inadequate as to justify the use of principal and means of support of the beneficiary outside the trust or should the trustee ignore evidence on that question.  On a variety of wordings and circumstances some courts have held that the trustee should examine into other sources of support, while others have reached an opposite conclusion.  No definite rules for construction can be laid down.

In an ALR Article entitled “Propriety of Considering Beneficiary’s Other Means Under Trust Provision Authorizing Invasion of Principal for Beneficiary’s Support,” the authors note:

Owing to the many possible variations in language, circumstances, and properties, no general rule is available other than that the intention of the settlor must govern in each particular case.
 

It is clear that counsel called upon to draw a trust instrument should delineate with particularity whether the trustee in exercising discretion whether to invade the corpus, is or is not to consider the fact that the beneficiary may have other financial resources at his disposal.
 

In Trust Created by Hansen (274 Neb. 199, 739 N.W.2d 170 (Neb. 2007) on remand, 281 Neb. 693, 798 N.W. 2d 398 (Neb. 2011), the trust mandated the trust income be distributed to the decedent’s daughters and provided: “In addition, should either of said daughters, by reason of accident or illness require funds in excess of the net income of the Trust, then the Trustee shall make such payments from such daughter’s division of the principal as it may deem proper for the benefit of such daughter.” A daughter became ill. Her caretaker requested the trustee to pay certain of the daughter’s medical expenses. A few days later the daughter died. The remainder beneficiaries argued that the daughter’s interest in the trust terminated at her death.  In its first decision, the Nebraska Supreme Court held the daughter’s personal representative was entitled to enforce the decedent’s rights and claims that the decedent had immediately prior to death and remanded the case to the lower court. The lower court ordered the trustee to exercise its discretion. The trustee determined that a distribution was not in order because the daughter had sufficient assets. The daughter’s estate argued that the trust mandated a distribution without consideration of the daughter’s assets. The lower court held for the trustee. The Nebraska Supreme Court in its second opinion, held the trustee was permitted to consider the daughter’s other assets and that the trustee had not abused its discretion in doing so.

Yet again, the law provides conflicting positions.  Specifically addressing the issue by inserting clear terms in the governing document resolves ambiguity.

Professor Halbach asserts:

No trust involving dispositive discretion in the trustee should be drafted without providing at least a basic answer to this inevitable question [whether the trustee must consider the beneficiary’s other resources].
 

In our view, the Trust should provide:

1. Whether the trustee must consider the beneficiary’s other means of support, and if so:

a. Is the trustee only to consider the beneficiary’s income producing assets?

b. Should the trustee consider the beneficiary’s marketable securities that could easily be sold or converted into assets producing more income?

c. Should the beneficiary be required to sell assets before the trust is invaded?

d. Should the trustee consider that the beneficiary is employable but simply refusing to work?

e. Should the trustee consider the beneficiary’s spouse’s financial resources or the beneficiary’s parent’s legal obligation of support?

f. What documentation can the trustee rely upon from the beneficiary and what information must be gathered?

i. Income tax returns?

ii. Financial statements?

iii. Budget?

g. Is “income” to be defined in terms of the Internal Revenue Code, Principal and Income Act, or mere receipts? 

2. If the beneficiary’s other resources may be considered, then under what circumstances should they be considered?

3. If the beneficiary’s other resources are not to be considered, then is the trustee to consider how the beneficiary is using distributions the trust has already made to the beneficiary? For example, if the trust mandates income be distributed to the beneficiary, permits invasion of principal for the beneficiary’s health, education, maintenance and support, and specifically provides the beneficiary’s other resources are not to be considered, then is the trustee required to consider whether the mandatory income is sufficient to maintain the beneficiary’s standard of living?

If the beneficiary’s other resources are not to be taken into consideration, is the trustee to disregard even the legally enforceable obligation of another to support the beneficiary?

In the following example, the trustee is directed not to examine the beneficiary’s other resources:

This trust is established to provide for the education of my newly born granddaughter.  It is my desire that this trust provide for all of my granddaughter’s education which is not provided by scholarships. My son has a legal obligation to provide an education for my daughter while she is a minor.  He can satisfy his legal obligation by providing a public education with little cost.  It is my desire that my granddaughter have a private education at quality schools.  It is my desire that this trust pay for my granddaughter’s attendance at every private school she attends beginning at pre-school thorough professional schools.  This trust should pay for the tuition, fees, and all expenses for attending these private programs and schools.  The trustees shall ignore my granddaughter’s income and other resources, including that of her parents, when making a distribution.  Before making a distribution, the trustees should consider scholarships that have been awarded to my granddaughter.  I recognize that this trust may prevent my granddaughter from qualifying for scholarship aid.

In the following example, the trustee is directed to consider the beneficiary’s other resources:

In determining the necessity of a principal invasion, the trustee shall take into consideration the beneficiary’s other resources, including the beneficiary’s current income and principal resources which are reasonable available for these purposes, such as the beneficiary’s readily marketable securities and rental properties.   In addition, the trustee shall take into consideration the resources of those who are legally obligated to support the beneficiary.  It is my intent that the beneficiary look to the beneficiary’s own income and resources (including the resources of those legally required to support her) to maintain the beneficiary’s standard of living at the time of my death before this trust is invaded.

ARTICLE 7

STANDARD OF LIVING

Trusts often provide that a trustee may invade income and principal for the beneficiary to maintain the beneficiary’s “accustomed manner of living” or the beneficiary’s “standard of living” or the beneficiary’s “station-in-life.”  Questions arise as to when and how the standard is to be determined.  Is it the beneficiary’s standard of living:

1.   when the will or trust was signed;

2.   on the grantor’s date of death;

3.   when the trust became irrevocable; or

4.   currently, i.e., at the time the distribution is being considered?

The Restatement takes the position that if the instrument is silent, the beneficiary’s accustomed standard of living is generally determined to be that at the time of the grantor’s death or the time the governing instrument became irrevocable.
 The Comments to the Restatement provide:

The accustomed manner of living for these purposes is ordinarily that enjoyed by the beneficiary at the time of the settlor’s death or at the time that an irrevocable trust is created.  The distributions appropriate to that lifestyle not only increase to compensate for inflation but also may increase to meet subsequent increases in the beneficiary’s needs resulting, for example, from deteriorating health or from added burdens appropriately assumed for the needs of others…. Also, if a beneficiary becomes accustomed over time to a higher standard of living, that standard may become the appropriate standard of support if consistent with the trust’s level of productivity and not inconsistent with an apparent priority among beneficiaries or other purpose of the settlor.  Furthermore, distributions allowing the beneficiary an increased standard of living may be appropriate if, in light of the productivity of the trust estate, the eventual result would otherwise favor the remainder beneficiaries over the present beneficiary to a degree unlikely to have been intended by the settlor.  “Productivity” for these purposes refers not only to trust income but also to a pattern of appreciation beyond maintenance of purchasing power, such as might result from a growth-oriented investment program.

The Restatement gives the following illustration:

6.  S’s will left her residuary estate to T, in trust, to pay or apply “as much of the income and principal as T deems appropriate for the support of my [adult] daughter B,” remainder to B’s issue.  Except during a brief period while her children were in college, B has received no distributions from S’s trust and has relied on her own earnings and those of her husband, H, to enjoy an increasingly comfortable standard of living until the time of H’s death and her retirement shortly thereafter.  The trust estate is now sufficient to permit a level of distributions that will enable B to maintain the standard of living to which she has become accustomed.  This standard, although considerably beyond what she enjoyed at the time of S’s death, is appropriate to the reasonable exercise of T’s discretion.

Illustration 6 specifically provides that the standard of living that B had become accustomed to after S’s death was considerably beyond what she enjoyed at the time of S’s death.  According to the illustration, the beneficiary can increase her standard of living and at a future time request the trust to maintain that new lifestyle. 

Professor Halbach states:

In connection with support powers it is probably advisable to specify the nature of the support.  If this is not done, courts will normally infer that the right to support extends beyond bare necessities, permitting the beneficiary to live in a manner suitable to his “station in life,” which probably means support similar to that enjoyed at the time an inter vivos trust was created or, in the case of a testamentary trust, during the settlor’s lifetime.  For example, in a case in which the character of a widow’s support was specified to be that “suited to one in her station,” it was concluded that this standard required a continuation of what she had been accustomed to during her life with the testator, particularly for the period from the execution of his will until his death.  Consideration of the testator’s frugal tendencies during that period, his efforts to augment his estate, and his concern over the amount of property that would be left for the remaindermen, was therefore proper.  This attitude seems appropriate even if a trust does not suggest the use of a station-in-life test.  For example, under a very large trust providing for maintenance and support but not specifying the character of such support, the settlor’s child, who had been reared in luxury was said to be entitled to be kept in “the luxury accompanying one in his station in life.”  In determining the accustomed manner of living, it should not be necessary for the trustee, contrary to his own judgment at least, to permit a beneficiary to maintain a standard of living to which the beneficiary became accustomed after the death of the settlor.  All of the guides used in ascertaining the type of support to be inferred seem subject to qualification depending on all the circumstances, especially a consideration of the size of the trust estate relative to the purposes for which it is to be used.  Any inference as to the intended manner of support will certainly be affected by the relative smallness of the trust, although the beneficiary’s rights under a large trust normally will not be enlarged to whatever the trust will bear.
 


The following example clearly sets forth the time at which the standard of living is to be determined:


Example 1:

The trustee shall pay or apply to or for the benefit of my granddaughter, at any time and from time to time, such amounts of the principal of the trust, as the Trustee deems appropriate for her health, education, maintenance and support to maintain her in the standard of living she was enjoying at the time the trust was created.  It is my intention that this trust will maintain my granddaughter’s standard of living when she is no longer gainfully employed or employable in the her current profession.

If the standard is to be determined at the time of the testator’s death, however, the surviving spouse can be disadvantaged under certain circumstances.  For example, often a couple’s standard of living is substantially reduced during a spouse’s long period of incapacity.  The healthier spouse foregoes the lavish vacations and other expenditures to stay home and take care of the unhealthy spouse.  If the standard is fixed to that which the couple enjoyed at death, the surviving spouse is penalized for his/her generosity.  Hopefully, equity will apply the standard which the couple enjoyed prior to the decedent’s illness.

A practical problem often arises with respect to establishing the standard of living the beneficiary should receive.  Even if the current beneficiary and the remaindermen agree that the current beneficiary should be maintained in the manner she had become accustomed to at the time of the grantor’s death, determining the standard that was enjoyed at that time becomes problematic.  Most parties do not maintain detailed accountings of their expenditures.  

The decedent’s federal income tax returns are often examined to reconstruct the standard of living that the couple enjoyed during the decedent’s lifetime.  The decedent’s income tax returns will rarely reveal entertainment expenses and other non-deductible expenses, however.  Thus, the income tax return may be of limited benefit.  

The decedent’s estate tax return will provide some insight into the decedent’s lifestyle.  Assets in the decedent’s name or in decedent’s revocable trust will be set forth on the estate tax return.  While helpful, the estate tax return only provides a snap shot picture.  It does disclose the year and model of the decedent’s automobiles but does not indicate how often the decedent purchased a new car, if he/she ever did.  The estate tax return will not reveal whether the decedent traveled first class or economy on airlines and cruise ships.  Residences held in the name of the surviving spouse will not be reflected on the estate tax return even though the decedent may have maintained the residences from his/her resources.  The estate tax return will rarely reflect corporate perks such as the use of private corporate jets, lavish corporate retreats and corporate memberships at exclusive ski and golf resorts.  

In second marriages, it’s often difficult if not impossible to determine how the spouses divide expenses since personal expenses are not reported on income tax returns.  It may be grossly inaccurate to assume that a wife fully supported her husband merely because she had much greater wealth and paid the real estate taxes on the house (one of the few expenses reported on a Form 1040).

A quantitative analysis of the grantor’s expenses during marriage does not take into consideration the couple’s ability to maintain that lifestyle over time.  For example, people often measure their station-in-life relative to others with whom they socialize.  The couple may have lived well beyond their means at the time of the grantor’s death but may have been able to enjoy their lifestyle due to a bullish stock market.  For example, many couples were living well beyond their cash flow based on perceived net worth during the technology and housing bubbles.  Often elderly couples for security reasons have all of their assets in municipal bonds.  While they assert that “they are only living off their income” and “never touch their principal,” in reality inflation erodes the buying power of the principal.  If the surviving spouse continues the same level of consumption, the trust principal may be exhausted.  

Quantitative analysis may illustrate that the grantor only had one automobile at a given time which he retained for five years as was customary for couples he socialized with at the time.  However, time changes buying behaviors.  Imposing the same single automobile requirement and limitation on repurchase to every five years may result in a decrease in the surviving spouse’s station-in-life when individuals of the same class now may have two automobiles which are exchanged every two or three years under a lease arrangement.  

This same type of analysis can be made for homes.  It is well documented that many homes now have much greater square footage with more amenities such as televisions in every bedroom versus a single television for the home.  

Conversely, many moderately wealthy couples enjoyed maids and butlers during the 1950s but do not now.  Asserting that a surviving spouse should be able to maintain a butler and maid because the decedent had afforded the same during his/her life would result in moving the surviving spouse into a much higher station-in-life versus the same peers the coupled socialized with during their marriage.

If the grantor’s lifestyle is not well documented, as is often the case, trustees often look to family members (who often have biased perspectives) to reconstruct the grantor’s station-in-life.  Often the information is quite conflicting.  The differences in opinion may become extremely vitriolic when the remaindermen assert that the grantor did not approve of the lavish lifestyle the couple enjoyed.  They might argue that the grantor did not intend the trust to maintain the step-mother in the lavish lifestyle that she prefers but the grantor never appreciated nor approved of.  

The same reconstruction of the standard of living issue arises with respect to trusts for children.  The issue is compounded, however, because the grantor’s standard of living is usually not the appropriate standard; rather, it is typically the standard the child was enjoying at the time of the grantor’s death.  The grantor’s estate tax return and income tax returns do not provide insight into the child’s standard. In some cases, the grantor may well have intended to increase the child’s standard of living.  If so, the document should clearly state the same.  If the standard is that which the child enjoyed, then the additional income stream provided by the child’s trust will probably defer any examination into the child’s standard of living.  Many years, and in some cases a decade, may pass before a principal invasion request arises.  At that time, reconstructing the standard that the child enjoyed at the time of the grantor’s death is extremely difficult because all evidence of the child’s station-in-life at the grantor’s death may have been destroyed.  If, as the Restatement notes, the standard is the child’s station-in-life that she/he has been enjoying in the last few years, then reconstruction is a much easier task.  Since many purchases and entertainment expenses are now purchased by a credit card, reconstructing purchases are easier than when purchases were made mainly in cash or by check.  

Even more practical issues arise with respect to trusts the grantor establishes for his/her adult children.  If the grantor has not been providing financial assistance to an adult child before the grantor’s demise, then the adult child has an established standard of living which is not dependent on the grantor’s assistance.  After the grantor’s demise, if the trust is fairly substantial and all of the income is to be distributed to the grantor’s children, the income alone will improve the child’s standard of living.  Even if the trust permits invasion of principal to maintain the child’s standard of living, if the standard is that which the adult child was enjoying at the time of the grantor’s death it is unlikely that principal would ever be invaded unless circumstances substantially change.  

Let’s examine the extreme case.  Assume the grantor was not providing support for his adult son before the grantor’s demise.  The grantor’s will establishes a trust valued at $5,000,000 for the son which permits the trustee to invade the income and principal for the son’s health, maintenance and support in order to maintain the standard of living that the son enjoyed at the time of the grantor’s death.  Assuming the grantor’s son’s outside sources of income continue, trust distributions need not be made at all because the son does not need them to maintain his standard of living.  In fact, trust assets would not be used until the son’s other source(s) of income fail to maintain his lifestyle.  Taken to an extreme, the son can only receive assets from the grantor’s trust by retiring or becoming ill.  Query whether this is the type of incentive that most grantors would want to create for their children.   

To assist clients in establishing a standard of living for future use, a Standard of Living Checklist is attached as Appendix A. 
ARTICLE 8

DUTY OF IMPARTIALITY
A trustee has a duty to administer the trust in a manner that is impartial with respect to the various beneficiaries of the trust.
 This duty extends to impartiality when making distributions from the trust.
 Uniform Trust Code §803 provides: “[i]f a trust has two or more beneficiaries, the trustee shall act impartially in investing, managing, and distributing the trust property, giving due regard to the beneficiaries’ respective interests.” The comments to this section of the Uniform Trust Code provide:

The differing beneficial interests for which the trustee must act impartiality include those of the current beneficiaries versus those of beneficiaries holding interests in the remainder; and among those currently eligible to receive distributions….The duty of impartially does not mean that the trustee must treat the beneficiaries equally.  Rather, the trustee must treat the beneficiaries equitably in light of the purposes and terms of the trust. A settlor who prefers that the trustee, when making decisions, generally favor the interests of one beneficiary over those of others should provide guidance in the terms of the trust.


ACTEC Fellow Benjamin Pruett recommends that the trust clearly set forth the grantor’s priority preference among beneficiaries.
He states: 

Is the trust primarily for the benefit of current beneficiaries, with remainder beneficiaries being entitled only to that amount, if any, that is left over after the current beneficiary’s death, or is the intent to preserve assets for later generations?

As to current beneficiaries, should the trustee give priority to the interests of one beneficiary over another? For example, if the trust is for the benefit of a spouse and descendants, are the needs of the spouse to be given paramount consideration, even to the point of depleting principal? Likewise, where a trust is for a child and his or her issue, what consideration is the trustee supposed to give the issue, particularly after they are grown and have left home?

Guidance on priority would be helpful to the trustees if the grantor wishes to prioritize. Pruett offers the following language as an example:

It is not my intention that the asses of any trust created hereunder be conserved for the benefit of remaindermen. On the contrary, my primary purpose in creating the trust is to provide for the named beneficiaries’ health, education, maintenance and support in reasonable comfort. The rights and interests of remaindermen are subordinate and incidental to that purpose.
 

For additional examples see the numerous excellent forms presented by Susan House and Bruce Stone at the 2008 ACTEC Annual Meeting.

ARTICLE 9
INCENTIVE TRUSTS

As more color is placed around the terms “health, education, support and maintenance,” distribution provisions often begin to encourage certain behavior and discourage other behavior.  For example, the following language set forth on page 17 supra puts color around the term “education” but, as illustrated in the italicized language, also starts to discourage a life-long educational career:

The term “education” shall include, but not be limited to, attendance at elementary, junior high, secondary, vocational, college, graduate and/or professional schools, whether public or private.  The Trustees should do all things necessary to assure such beneficiary receives a reasonable education.   Educational expenditures shall include, but not limited to, expenditures for tuition, books, lodging, food and a reasonable allowance.  The failure of any such beneficiary to apply himself or herself to his or her studies, as evidenced by failure to attain passing grades, shall constitute sufficient cause for the refusal on the part of the Trustees to authorize further advancements from income or corpus on account of education.  It is my intention that this trust pay for the expenses associated with studying abroad for one year provided it is part of an established curriculum of the college or university or graduate school the beneficiary is attending.  This trust is not established to provide support for a beneficiary to attend school for his/her entire life.  Eventually, the beneficiary should choose a career and begin employment.

The quoted language encourages the beneficiary to pursue higher education but discourages attending school as a career. The quoted language goes beyond merely defining the term “education.” It begins to incentivize certain behavior. The following form from Fellows Jon J. Gallo and Anne K. Hilker, located on the ACTEC Website, is an example of an “incentive trust:”

Form One:  Complete Incentive Trust (version 1):
1.   Income and Principal.  While the Grantor's children are living, the Trustee shall be authorized to distribute to any one or more of the Grantor's children such part or all of the net income or principal of their respective trusts as the Trustee shall determine in its sole discretion, without restriction as to purposes or amounts, provided that the child falls within one of the following descriptive subparagraphs:

 a. the child is a full time student at an accredited college, university, vocational school or similar institution and maintains the equivalent of a grade point average of 2.5 or better on a scale in which 4.0 is an "A" grade, and the child's course of study is progressing towards the completion of an undergraduate or other degree at the rate of a full time student;

 b. the child is employed full time in an occupation to which the child devotes at least 35-40 hours of work per week or the child is pursuing a career, which is socially productive on a full time basis, such as a career as an artist or a musician, to be determined solely by the Trustee in the Trustee's discretion;

c. the child is disabled and such disability prevents him or her from being a productive and self-supporting member of society as determined by the Trustee in the Trustee's sole discretion;

d. the child is pursuing an educational, scientific or charitable goal which the Trustee has determined, in its sole discretion, is in the best interest of the child and the general public and which makes the child a productive member of society as determined by the Trustee in the Trustee's sole discretion; or 

e. the child is occupied full-time caring for other family members such as children or other relatives and the Trustee determines in its sole discretion that such obligation reasonably precludes the child from earning a living (an example of such occupation would include motherhood).

 It is the Grantor's intent that a child not receive distributions of income or principal from the trust if the child is not complying with the provisions of one or more of the foregoing five paragraphs, provided, however, that the Trustee may make distributions of income or principal to any child or his or her lineal descendants in the event of medical (including psychiatric) emergency, as the Trustee shall determine, in its sole discretion.

              Trust language can also serve to discourage certain behaviors. For example, the following language discourages substance abuse:

The trustee shall not make any distributions to B while he is dependent on drugs. B shall be deemed to be dependent on drugs (A) if he fails whatever drug testing is customarily done, (B) if he refuses or is unavailable to participate in such drug testing , or (C) because of my belief that B is skilled at avoiding detention by usual means of drug testing, if the trustee, in the trustee’s sole and absolute discretion, believes that B is dependent on drugs.

It is beyond the scope of this paper to fully address incentive trusts. For additional information on this interesting area of the law, see:

1. Joshua C. Tate, Conditional Love: Incentive Trusts and The Inflexibility Problem, 41 REAL PROP. PROB. & TR. J. 446 (2006);

2. Marjorie J. Stephens, Incentive Trusts: Considerations, Uses and Alternatives, 29 ACTEC J. 5 (2003);

3. Henry Christensen III, 100 Years is a Long Time- New Concepts and Practical Planning Ideas, 2007 Annual ACTEC Meeting material, Seminar E, at E-40 to E50-MLG/HCIII;

4. Howard M. McCue III, Planning and Drafting to Influence Behavior, 2003 ACTEC Annual Meeting (the material is reproduced on the ACTEC Website).

5. Susan T. House and Bruce Stone, A Form Approach to Tax and Non-Tax Aspects of Drafting and Administering Trust Distribution Provisions, 2008 ACTEC Annual Meeting, Symposium I.

. 
ARTICLE 10
LETTER OF WISHES


A letter of wishes “is a written communication from the settlor to the trustee designed to offer the trustee of a discretionary trust some guidance in the exercise of his discretion.”
 Numerous issues arise with respect to a Letter of Wishes.


The initial question is whether the Letter of Wishes is part of the terms of the trust. Uniform Trust Code §103(18) defines the phrase “terms of a trust” to mean “the manifestation of the settlor’s intent regarding a trust’s provision as expressed in the trust instrument or as may be established by other evidence that would be admissible in a judicial proceeding.”
 Even oral statements become a part of the trust if the oral statements are admissible in a judicial proceeding.
 If state law would allow the Letter of Wishes as evidence of the settlor’s intent, then the Letter becomes a part of the trust. If the Letter becomes a part of the trust, then query whether it would have been more advisable for the lawyer to have simply included the contents into the body of the trust to reduce the possibility of ambiguity. If the Letter becomes part of the trust, then it becomes binding on the trustee and can be enforced by the beneficiaries.


The Reporter to the Restatement notes:


Letters of wishes. Compare, on a matter on which there is almost no reported American case law, D. Hayton, “Beneficiaries’ and Objects’ Rights to Information,” 10 J. of Int’l Trust & Corp. Planning 139, 143-144 (2003), which states: Disclosure of the terms of any non-legally binding letters or memoranda of wishes is probably also required, although the Council [in Schmidt v. Rosewood, supra] did not provide any guidance on this … [H]ow can anyone monitor the trustee and discover whether the power is being misused… unless one knows the purposes for which the power was conferred upon the trustee by the settlor? [If t]hese purposes are only revealed in a letter or memorandum of the settlor’s wishes, [that] document should be treated like the trust instrument as available for inspection by the beneficiaries or objects of the fiduciary powers… It follows that those with discretionary interests under the trust need to be able to see not just the trust deed but also the letter or memorandum of wishes (subject to exclusion of any material considered confidential, e.g., relating to the mental or physical health or marital problems of another person interested under the trust).

Bove disagrees with the Reporter’s comments and argues:

It should be obvious, then, that, where the trust is otherwise complete and enforceable, and where an independent letter of wishes is provided by the settlor purely as a means of advising the trustee as to the settlor’s state of mind in connection with the trustee’s exercise of discretion in different situations, and where the settlor has expressly indicated in the letter or otherwise that it is not to be binding on the trustees, such a letter would not only be non-binding but would normally not be discoverable by the beneficiaries….


ACTEC Fellow Michael Graham states:

A letter of wishes is not a part of the trust instrument, and therefore [can] be amended or added to at any time to take account of changed circumstances in the family or a change of mind on the part of the settlor. In addition, it may be possible for the settlor to provide in this letter of wishes that the trustee, now and in the future, take into account letters of wishes provided by current and future beneficiaries, such that even after the settlor is gone, he can be assured that his original intent does not hamper the future needs of the trust’s beneficiaries.

Graham asserts that the letter of wishes can be amended by the settlor even after the trust has become irrevocable. He defines the Letter of Wishes as a non-binding legal document. 


Assuming the Letter of Wishes is non-binding and thus not part of the terms of the trust, can the trustee ignore its provisions? If the trustee honors the wishes expressed in the Letter of Wishes to deny a distribution, can the trustee explain that the denial is based on the Letter of Wishes? Can the beneficiaries obtain a copy of the non-binding Letter of Wishes? If the settlor went to the effort to express his/her wishes, then can it be assumed that he/she intended that the trustee give due regard to those wishes expressed in the Letter of Wishes? 


Other questions that arise are whether the attorney should be involved in the drafting of the Letter of Wishes.  Surely, the lawyer’s experience will be of value to the grantor in the drafting process. In irrevocable trusts, can the trustee rely upon a Letter of Wishes prepared after the trust has become irrevocable? If so, isn’t the grantor retaining some power over the disposition of the income and principal of the trust which may result in estate tax inclusion? 


The Letter of Wishes certainly serves a useful purpose in providing additional guidance to the trustee.
 As expressed in this paper, the words “health, education, maintenance and support” provide extremely limited guidance to the trustee and provide little insight into the grantor’s intentions in creating the trust. Because of the uncertainties associated with the Letter of Wishes, however, the better approach at the current time may be to incorporate the ideas of the Letter of Wishes into the body of the trust agreement.


Attached as Appendix B is a comprehensive Letter of Wishes prepared by Fellow Jonathan Blattmachr. It is located on the ACTEC Website.
Appendix A

Standard of Living Checklist
As a guide to the trustees in making decisions as to the Standard of Living for my spouse which I desire this trust to maintain, I have completed this Standard of Living Checklist.  It is my desire that my spouse maintain the standard of living which we enjoyed during the last few years of my life.  I’m well aware that lifestyles change over time.  In my parent’s time, it was unheard of for an upper middle class family to have two automobiles, while now it is deemed to be a necessity.  In my parent’s lifetime, it was deemed extravagant for an upper middle class family to have a color television.  Now, it is common place for an upper middle class family to have a television in nearly every room in the house.   It is my desire that this Checklist provide my trustee an insight into our lifestyle.  It is not my desire that this Checklist require adherence to a defined set of guidelines but instead provide a general frame of reference.

It is my intent that this trust maintain my spouse in the upper middle class lifestyle we have enjoyed for the last several years of my life.  We have enjoyed the following:

1. Motor Vehicles

a. We own the following motor vehicles:

i. ____________________________

ii. ____________________________

b. We generally replace our motor vehicles every ___ years.

c. Pick One:

i. We drive ourselves.

ii. We have a chauffeur.

2. Homes

a. We home the following homes:

i. ___________________________

ii. ___________________________

b. As to each home describe the following:

i. Location:  _______________________________

ii. Average number of days per year that you live in said home? ____

iii. Estimated Value:  _________________________

iv. Approximate Square Footage: _______ sq. feet

v. Number of televisions: ________

vi. Pool?  Yes No

vii. Garage?  No   One Car  Two Car  Three Car

viii. Guest room or guest house?

1. Size of guest house, if any?

ix. Is the home in a gated or private community?

x. Do you consider this home to be in an upper, upper middle, middle or working class neighbor?

xi. Describe the artwork, if any, in your home.

xii. Describe the furniture in your home?  For example is your home generally furnished with antiques having significant value?

c. Please complete the foregoing question for every home you own.

3. Vacations

a. We nearly always travel in the following matter when we travel by air:

i. Private Learjet

ii. First Class

iii. Economy Class

b. When we take a cruise we travel in the following matter (pick one):

i. We own our own __ ft. yacht with __ number of employees abroad.

ii. We travel on the ___________, cruise lines which is deemed to be one of the premier cruise lines in the world.

iii. We travel on ____________, cruise lines which is deemed to be a premier cruise line for moderate travel.

iv. We travel on ______________, cruise lines which is deemed to be a cruise line for the economy class.

c. How many vacations do you take a year?

d. Describe your last three vacations answering the following questions for each trip:

i. How much did the vacation cost you?

ii. How many people did you cover the cost of on this vacation?

iii. Is this a typical vacation for you?

iv. Do you plan to take similar vacations like this in the future, albeit maybe to a different location?

v. How many days did the vacation last?

vi. How did you travel to your vacation?

1. By air.

2. By land.

3. By sea.

vii. Describe the manner in which you considered yourself as traveling:

1. Luxury class.

2. First Class

3. Middle Class

4. Economy Class

viii. Describe the nature of the accommodations on your vacation:

1. Privately rented residence?

2. Ritz-Carlton or other premier vacation resort.

3. Holiday Inn or other economy class residence.

4. Motel 6 or other similar accommodations.

ix. What was the average cost per day of your accommodations?

x. What extracurricular activity did you participate in and what was the cost of the same? For example, golf, theatre plays, operas, excursions.

e. Describe the places that you dined at and the average cost of the meal, specifically including an amount that you estimate that you spent on wine or other alcohol.

f. Did you enjoy a spa treatment or something similar? If so, what was the average cost per day for the same?

4. Entertainment

a. How often do you have guest over to your home?

b. What is the average cost of such engagements?

c. How often do you dine out per month?

d. What is the average cost of the meal?

e. Do you attend operas, ballets, theaters, etc.?  If so, describe the price of your seats and the location.

f. Do you belong to any private clubs? If so, please list the club, the annual cost associated with belonging to the club?

5. Personal Items

a. Watches

i. How many watches do you have?

ii. What is the brand of the watch?

iii. How much does the watch cost?

iv. How often do you purchase a new watch?

b. Jewelry

i. Describe your and your spouse’s jewelry.

ii. How often do you buy jewelry for yourself or your spouse?

iii. How often does your spouse buy jewelry for you or herself?

iv. How much do you spend a year for jewelry, for yourself and for your spouse?

6. Hobbies

a. Describe your spouse’s hobby and sports activity and estimate the monthly cost of the same?

7. Education

a. The term “education” shall include the following (check if applicable):

i. __ Pre-school tuition

ii. __ Pre-school tutor

iii. __ elementary private school tuition, including (circle all that apply):

1. Activity fees.

2. Books.

3. Athletic equipment, such as tennis rackets, etc.

4. Lap top computer

iv. __ middle school tuition, including (circle all that apply):

1. Activity fees.

2. Books.

3. Athletic equipment such as tennis rackets, etc.

4. Lap top computer

v. __ private high school tuition, including (circle all that apply):

1. Activity fees.

2. Books.

3. Athletic equipment, such as tennis rackets, etc.

4. Lap top computer

5. Chemistry Lab Fees, etc.

vi. __ Boarding School expenses, including:

1. Tuition.

2. Fees.

3. Activity fees.

4. Books.

5. Athletic equipment such as tennis rackets, etc.

6. Lap top computer.

7. Room and Board.

8. Food.

9. Reasonable allowance as deemed reasonable by:

a. Trustee.

b. Dean of admission.

c. Other: _____________________

10. Automobile.

vii. __ College/University Expenses

1. Tuition.

2. Fees.

3. Activity fees.

4. Books.

5. Athletic equipment such as tennis rackets, etc.

6. Lap top computer.

7. Room and Board.

8. Food.

9. Reasonable allowance as deemed reasonable by:

a. Trustee.

b. Dean of admission.

c. Other: _____________________

10. Automobile.

11. Study Abroad

a. For full term.

b. For one year.

c. For __ years

viii. __Education includes exploring the world and its people, I consider education to include:

1. __ a year of non-structured travel

a. In lavish class

b. In moderate class

c. In economy class

ix. __ I intend the trust to pay for the education of a beneficiary for only ___ years of college.  If the beneficiary has failed to obtain a degree by that time, then he/she must bear his/her own expenses. This limitation does not restrict the payment of professional school provided the student has graduated by the stated time.

x. __ Profession School including master’s and doctorate programs, shall included:

1. Tuition.

2. Fees.

3. Activity fees.

4. Books.

5. Athletic equipment such as tennis rackets, etc.

6. Lap top computer.

7. Room and Board.

8. Food.

9. Reasonable allowance as deemed reasonable by:

a. Trustee.

b. Dean of admission.

c. Other: _____________________

10. Automobile.

11. Study Abroad

a. For full term.

b. For one year.

c. For __ years

12. Reasonable allowance to maintain the student and his/her spouse and his/her family.

xi. __ I know that we need to continually learn, thus I intend that this trust permit a beneficiary to go back to college or professional school to pursue a change of career.

xii. __ Vocational Training

1. __ It is my intent that the trust pay for tuition, fees, and activity fees associated with vocational training.

2. __ I don’t intend that this trust pay for vocational training.

xiii. __ It is my belief that a child’s parent has the duty to provide for a child’s maintenance, support, health and education during a child’s minority. Before making any distribution from this trust, the trustee shall consider the legal duty and the financial ability of the minor beneficiary’s parent to support the beneficiary.  Notwithstanding the foregoing, I understand that, in certain circumstances, a beneficiary’s parent may not have sufficient resources to provide for a quality education for the beneficiary.  In those circumstances, the trustee may provide for the beneficiary’s education even though the beneficiary is a minor.  

Appendix B

Letter of Wishes
This form can be found on the ACTEC Website 

Author: Jonathan Blattmachr

Settlor Philosophy 
The trusts hereunder are intended to last in perpetuity. Therefore, it is very important that income not simply be distributed to beneficiaries with no thought to their need or the potential growth of the trusts. Rather, the Distribution Trustees should distribute what a beneficiary reasonably needs to live a comfortable, but not lavish, lifestyle. When the Grantor was young, the Grantor could not have afforded to have his own apartment based on his salary alone. The Grantor received enough distributions from a trust that, when combined with his salary, he could afford a car and his own apartment. For this he was very thankful. The Distribution Trustees should bear this in mind when determining whether and in what amounts to make distributions to beneficiaries, particularly beneficiaries starting their careers. 
A. Family Statement 
Without in any way limiting the sole and absolute discretion of the Distribution Trustee, the Grantor offers the following thoughts about eligibility for benefits from the trusts created hereunder. Although these thoughts are only precatory expressions of the Grantor's general intent, it is the Grantor's hope that the Distribution Trustee and the beneficiaries will find them useful and will take them into serious account in administering the trusts created hereunder. Self responsibility, self sufficiency, hard work, self sacrifice, dedicated effort and conservative lifestyle values were the personal hallmarks that served the Grantor so well in their [sic] successful business careers and the growth of the various family companies. It is the Grantor’s hope and trust that each beneficiary will truly measure up to his or her family heritage in every other respect. Birth rights carry reciprocal responsibility. The Grantor is seriously concerned that the wealth thus created not become a double-edged sword for future generations. As with many other things in life, too much money or money which is too easily accessed may well be held with less respect and regard than that which is earned by one's own initiative and endeavor. Further, it may well discourage one's initiative and incentive to achieve his or her own highest, God given capability, and this is sheer destructive waste of one's potential. Money and wealth when used prudently can be of great personal and social benefit in life. When invested and used sparingly, it can last not only for one lifetime but many, many lifetimes. Waste not and want not. Accordingly, the Grantor challenges each beneficiary of this trust to follow the examples of his or her benefactors by being as self-reliant as possible, to not expect this trust to be a substitute for personal endeavor and achievement, and to be concerned for the following generations, as the previous generations have been concerned for him or her. 

The Trustees and beneficiaries are all reminded that bad investments, inflation, excessive demands by creditors, excessive claims and awards to adversaries who target wealth, onerous taxes, and any other unanticipated calamities will always loom as very real and long-term predators and destroyers of wealth. Practiced conservatism and self sufficiency are, therefore, the best natural and effective defenses in the preservation and perpetuation of the trusts created hereunder for the benefit of the initial beneficiaries and the generations to come. The Grantor hopes that the trusts created hereunder, if governed prudently and conservatively, will last for many generations. It is from this background and with these beliefs that the Grantor expresses the following thoughts as to eligibility for distributions and benefits from the trusts created hereunder. 
B. Disqualification 
It is the Grantor's hope, but not his direction, that distributions and benefits would not be considered for, nor granted to a beneficiary who while mentally competent leads a life of unrepented crime, self destruction, consistent conduct which violates the rights of others, and who in general is deemed by the Distribution Trustee to be otherwise unsalvageable for a life of basic decency. 
C. Alternative Financial Resources The Grantor directs the Distribution Trustee to undertake to ascertain with the greatest reasonable degree of certainty the source of and the extent of other or alternative income available to, or assets owned by, or held for the use of each beneficiary. The Grantor expects, but does not direct, that all beneficiaries would willingly cooperate to the fullest extent with the Distribution Trustee and freely open for full inspection all relevant financial records. The Grantor feels that this would be a reasonable request of any beneficiary and, indeed, lack of such free and open cooperation and full disclosure might well go beyond the desire for mere privacy, and raise a question of intent. 
D. Tax Effects of Distributions and Benefits 
The Grantor wishes and expects, but does not direct, the Distribution Trustee to consider carefully the effect that any potential distribution may have upon increasing any income or wealth transfer taxes that may be payable due to the use of benefits from the trusts created hereunder as opposed to the use of gifting techniques by the senior beneficiaries. The Grantor anticipates that the Distribution Trustees will not distribute funds to a senior beneficiary who is wealthy if said beneficiary under the current law would have to pay substantial death taxes on his or her own demise. 
E. Excessive Lifestyle 
The Grantor is equally concerned about the harmful effects that can be visited upon a person or family by reason of too much money as he is about the consequence of having too little money. Therefore, the Grantor wishes and expects, but does not direct, the Distribution Trustee to consider well this concern prior to granting distributions or benefits which would result in a "lavish" lifestyle and especially a lifestyle which is far superior to and substantially above that which a person could reasonably achieve as a result of his or her own enterprise, and one which would seem to be conspicuous, extravagant, and flaunting in nature. The hope here and elsewhere is that the Distribution Trustee will refrain from making distributions from, and/or conferring benefits of the trusts created hereunder, in total or substantial substitution for gainful employment, when it should otherwise occur. It is the Grantor's hope, but not his direction, that distributions and benefits from the trusts created hereunder will not be granted for uses perceived as valid and reasonable under these guidelines when in truth the beneficiary could have obtained the same independently had he or she not previously been guilty of imprudent, ill-advised, reckless or frivolous asset management. The Grantor believes that such restraint by the Distribution Trustee is even more necessary when the beneficiary has had a previous and/or repeated history of such behavior. 
F. Education 
It is the Grantor's hope, but not his direction, that the Distribution Trustee will make beneficiaries aware of available assistance for education should they need to be advised. With respect to the Distribution Trustee paying for part or all of such educational expenses, it is the Grantor's hope, but not his direction, that the Distribution Trustee will consider the wishes expressed in the sections entitled "Alternative Financial Resources" and "Tax Effects of Distributions and Benefits" above. However, it is not the desire of the Grantor that a parent be asked or expected to seriously deplete his or her own resources for this purpose. It is the Grantor's hope that educational costs would include special educational assistance for both mentally advanced children as well as for those who require supplemental learning assistance. It is the further hope of the Grantor that students supported under the trusts created hereunder would be enrolled in an accredited school, college, university or program whether public or private, would maintain at least a "C" average grade or the equivalent, and the Distribution Trustee would be satisfied that the student has a serious attitude toward a stated planned program and that there is a specified and defined, reasonable and justified time period for the same. 

It is the Grantor's hope that the Distribution Trustee consider education costs to include tuition, fees, costs of books, supplies and equipment which are normal and usual, transportation costs for travel to and from home and school as would be usual and reasonable, and the cost of room and board of a reasonable and usual quality. The Grantor believes that funds for spending allowance, clothing and an automobile may also be appropriate. Here and elsewhere, it is the Grantor's hope, but not his direction, that each beneficiary would be expected to make a dedicated effort to be as self-sufficient and self-reliant as is possible and reasonable. 
G. Health 
It is the Grantor's hope, but not his direction, that assistance for large or unusual health care costs would be seriously considered. The Grantor believes that such assistance may be granted to a beneficiary for costs incurred for the beneficiary or the beneficiary's dependents when such costs would otherwise seriously erode the beneficiary's personal financial assets. With respect to the Distribution Trustee paying for part or all of such health expense, it is the Grantor's hope, but not his direction, that the Distribution Trustee would consider the wishes set forth under the sections entitled "Alternative Financial Resources" and "Tax Effects of Distribution and Benefits" above. The Grantor also hopes that the Distribution Trustee will discuss the matters pertaining to health insurance and health care with beneficiaries for whom it would seem to be appropriate and prudent by reason of their individual circumstances. The Grantor hopes, but does not direct, that the Distribution Trustee will pay for reasonable health care and related insurance type costs if a beneficiary is unable to, and also hopes that the Distribution Trustee will to the extent reasonably possible attempt to be certain that the beneficiary takes full advantage of all available government and/or employer provided coverage. The Grantor's hope is to avoid exposure to high and long term health and medical costs when such charges can be hedged by reasonable insurance payments. The Grantor envisions that health costs would include, but would not be limited to, personal care and comfort, professional services of doctors, nurses, attendants, therapists, etc., at home or elsewhere, costs associated with hospitals, nursing homes, sanitariums and all similar facilities, whether temporary, rehabilitative, long term, or permanent, and that health care would cover both mental and physical health and well being. 
H. Support 
It is the Grantor's hope, but not his direction, that every primary beneficiary not disqualified by the section entitled "Disqualification" above should be assured, at a minimum, of benefits under the trusts created hereunder to provide at least the basic elements of a modest, "middle-class" lifestyle such as, but not limited to, shelter, heat, food and medical care. Such assistance can be granted even though the need for it was in large measure self-inflicted, but further provided that the beneficiary make every reasonable personal effort possible toward self-sufficiency. The Grantor's intent, but not his direction, would be to provide a safety-net level of support for even the most undeserving beneficiary who has not disqualified himself or herself (without, of course, precluding a greater level of benefit to more deserving beneficiaries). In general, the Grantor hopes, but does not direct, that it will be possible for his descendants to all live a lifestyle that is at least what is considered to be average or middle class, and that the Distribution Trustee will assist all beneficiaries to reach and maintain at least such a level of lifestyle. The minimal lifestyle provisions granted above are viewed by the Grantor as a reflection of compassion, not reward. Consistent with the Grantor’s previous conservative provisions, the Grantor's hope would be for the Distribution Trustee to be more and progressively beneficial and supportive to those beneficiaries who are worthy by reason of such things as, but not limited to: 

(A) Worthiness due to hard times through no fault of their own and on either a temporary or permanent basis. 

(B) Worthiness by reason of and to the extent that the beneficiary is a basically good person, a good parent, a good spouse, a good child. 

(C) Worthiness by reason of and to the extent of the beneficiary's own demonstrated and actual efforts in life to achieve his or her highest potential in life by his or her own efforts, diligence, integrity, and industry. The intent and emphasis here are directed to the quality, sincerity and extent of the effort and not necessarily so much to the results achieved. 

(D) Financial assistance for eligible beneficiaries either on a short term or continuing basis as a result of divorce and the needs of motherhood or fatherhood and young children. 
I. Special Activities and Events 
It is the Grantor's hope, but not his direction, that the Distribution Trustee will give serious consideration to requests for special activities, situations and occasions such as, but not limited to, vacations, short term adult education, weddings, special opportunities to travel, assistance in paying for uninsured casualty loss, assistance in paying for an infrequent accumulation of acceptable bills, and low interest loans. 
J. Matching Funds 
It is the Grantor's hope, but not his direction, that the Distribution Trustee will give consideration to granting distributions and/or benefits to beneficiaries on a matching funds basis. It would be the Grantor's desire, but not his direction, for the Distribution Trustee to use such matching funds to motivate beneficiaries when needed, or to motivate third parties on behalf of the beneficiary. It is the Grantor's expectation, but not his direction, that each trust will be administered to attempt to spur and assist its beneficiaries in achieving their potential. The Grantor recognizes that this potential may be manifested in many different ways. For some, it may be achievement in business or amassing wealth. For others, it may be achievement in a profession, such as teaching, scholastic research, religion, politics, engineering, law or medicine. For still others, it may be philanthropy, governmental services, or another worthy cause. For example, it is the Grantor's wish, but not his direction, that the Trustees would help provide a more than modest lifestyle for a beneficiary who becomes a physician and who chooses to engage in medical research where the remuneration for which would be considerably lower than if the beneficiary engaged in practicing medicine. In fact, it would not be inconsistent with the Grantor's intent for the Trustees to consider financially assisting such a beneficiary to maintain the lifestyle he or she would have enjoyed if the beneficiary had chosen to practice medicine rather than engage in medical research. 
It is the Grantor's primary goal for the Trustees to use the trust assets to help each beneficiary to try to achieve his or her potential as a productive member of society. The Grantor is much more concerned with a beneficiary having too much rather than too little wealth if more wealth in any way could reduce the chances of the beneficiary being as reasonably productive as possible. 
The Grantor also is aware that many individuals mature over time and gravitate to a more productive lifestyle. If the Trustees perceive such a change in a beneficiary, it would be in keeping with the Grantor's intention that they use the assets of the trust to strongly encourage the beneficiary to continue such productive lifestyle. However, the Grantor is aware that some beneficiaries may attempt to appear to be adopting a more productive lifestyle in order to gain benefits from the trust without intending to maintain the improved lifestyle. According, it is the Grantor's expectation that the Trustees, in an attempt to encourage a beneficiary to continue to maintain a more productive life, acquire and maintain assets (such as a primary or secondary home) for the use of such beneficiary with the intention of terminating or reducing such use if the beneficiary chooses not to continue with the more productive lifestyle. 
K. Business Ventures 
It is the Grantor's hope, but not his direction, that the Distribution Trustees give serious consideration to requests from beneficiaries for financial assistance to start a business. The Grantor hopes, but does not direct, that if the Distribution Trustees and the Investment Trustees conclude that there is sufficient merit to a well thought out and detailed plan, the Distribution Trustees may commit trust funds by way of loan, direct payment to the beneficiary, stock purchase in the new business, etc., but keeping in mind the need to limit the exposure of any other trust assets to the risks of the business. The Grantor believes that any such fund commitment should be limited to no more than 5% of the principal in trust for a particular beneficiary. 

It is the Grantor's expectation, but not his direction, if the Trustees decide to assist a beneficiary to acquire or start a business, that the Trustees rather than give funds or assets directly to the beneficiary for that purpose consider one of two other alternatives. The first alternative is to loan funds to the beneficiary, perhaps, on a matching basis. For example, the Trustees might agree to loan the beneficiary one dollar (or some other amount) for every dollar the beneficiary raises to acquire or start the business. The second alternative is to divide the trust estate so that the funds to allow or assist in acquisition or commencement of the business are held in a separate trust of which the beneficiary would be the Trustee with sole investment authority over the trust. The beneficiary, as Trustee, could invest the trust fund in interests in the business which interests would form all or part of the trust estate of the trust. In fact, the Trustees might consider combining the two alternatives by, for example, setting aside in a separate trust over which the beneficiary would control the investments, one dollar (or some other amount) for every dollar the beneficiary raises to acquire or start the business. Then it should only financially back beneficiaries with considerable business training and/or proven ability to manage businesses like the one he or she wishes to start (or acquire). 
L. Distributions to Beneficiaries 
Background: This trust is intended to last indefinitely. Therefore, it is very important that income not simply be distributed to beneficiaries. The Distribution Trustees should distribute what a beneficiary reasonably needs for a comfortable, but not lavish, existence. Let’s address “reasonable” distributions. For a child, this would mean adequate food, shelter and income for education. So long as a child is obtaining passing grades and gaining an education that may be beneficial or useful in his or her mature life, the Distribution Trustees are instructed to support such endeavors. For a young man or woman in their 20’s, considerable care should be taken to make sure that they don’t become “trust fund babies” that live off the income of the trust exclusively. If such a child is not attempting to be gainfully employed, the Distribution Trustees (with the advice of professionals) should consider “tough love” (i.e., making no distributions to such beneficiary). Similarly, if a beneficiary is a drug addict or an alcoholic, and he is not gainfully employed, the Distribution Trustees should again (with professional advice) consider eliminating distributions until the beneficiary has changed his/her ways (except, of course, for subsistence and for rehabilitation programs). The Distribution Trustees should keep in mind the Grantor’s wish to enable young people starting their careers to live more comfortably than they could exclusively on their starting salary. 

As children get older, their income needs often increase. They get married, have children and need a house, etc. Tuition for private schools consumes a large amount of money. It is the Grantor’s wish (providing the beneficiary cannot afford a house) that the trust purchase a house for the use of such beneficiary (and the trust would own it) and provide adequate supplementary income to such beneficiary for the house maintenance as well as (if needed) income for the education of his/her children, a country club (if desired) and to generally lead a comfortable lifestyle in a standard of living similar to the way the Grantor was raised. The Grantor would like the beneficiaries to be able to afford a baby nurse for four months (or other appropriate period) and to have assistance in raising their children (if desired) such as “au pair” girls (nothing lavish). So the trust should provide enough funds to a married beneficiary so that he/she can comfortably support his or her family including income separately earned by the beneficiary and his or her spouse. 

Old Age. When the beneficiaries can no longer live as independent people, the Grantor would like for the trust to provide for a nice “retirement home” or nursing home and to provide for their funeral expenses, medical help, etc., to the extent that any such beneficiary could not provide for these costs without severely depleting his or her resources. If the spouse of the beneficiary is in similar financial circumstances, the trust would provide the same benefits for the spouse. 
M. Maximum Distribution. 
This trust is being established primarily so that the future beneficiaries will have at least a minimally comfortable lifestyle and, above all, a first-rate education. Therefore, distributions from the trust shall be limited to a maximum of three percent (3%) of the corpus in any one year. If the trust is managed for growth (as the Grantor would like it to be), and by limiting the distributions to three percent (3%) per annum or less, hopefully the assets of the trust will grow at a rate greater than the inflation rate and greater than three percent (3%) so that it will be able to distribute more and more funds to future generations. 
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